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The purpose of this column is to help you keep abreast 
of current trends in naval law. To accomplish this purpose, 
digests have been prepared from some of the most recent 
court-martial orders and opinions of the Judge Advocate 
General that have been designated for publication in future 
Court-Martial Orders. These digests do not necessarily 


include every point of law covered by the original order 
or opinion. 


Matter appearing in this column is for informational pur- 
poses only, and is not to be cited as CMO authority in 
judicial proceedings. 


TERMINATION OF PROBATIONARY PERIOD 


An accused received a sentence from a sum- 
mary court-martial that included a bad conduct 
discharge. The discharge was remitted by the 
convening authority subject to a 6-month proba- 
tionary period. Next day, the immediate su- 
perior in command approved the proceedings, 
findings and sentence as mitigated. 

Several days later the convening authority ad- 
vised the Judge Advocate General by separate 
correspondence that the probationary period of 
the accused was terminated because the accused 
had, a week before his summary court-martial 
sentence was approved by the immediate su- 
perior in command, committed the offenses of 
unauthorized absence and breaking arrest. 

This action was held to be invalid because a 
probationary period, which does not begin to 
run until the sentence to which it attaches be- 
comes effective, can be terminated only if the 
conduct of the accused is unsatisfactory during 
the period.” 

The sentence and probationary period in this 
case began to run on the day the immediate su- 
perior in command approved the proceedings, 
findings and sentence. Accordingly, the con- 
vening authority was without authority to ter- 
minate the probation “for the offenses stated, 
inasmuch as the offenses were committed prior 
to the commencement of the probationary 
period.” 


PERSONNEL DIARY AS PROOF OF ABSENCE 


® Photostatic copies of the personnel diary of 
a naval station for the month of December 1949 
(Continued on page 21) 
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A CANDID LOOK AT YOUR TRIAL WORK 


By LTCOL ORVILLE V. BERGREN, USMC 


When it comes to being able to see both 
the good and the bad in a large number of 
court-martial records, an officer who does 
iegal reviewing for the Navy Department is 
in somewhat of an enviable position. 

Not being subject to the tension and stress 
of the courtroom, he can lean back in his chair 
and objectively evaluate points of law and 
procedure under virtually ideal conditions. 

Sooner or later he is bound to have many 
worthwhile things to say about court-martial 
work—and, as this article will show you, 
when he gets it all down on paper it makes 
mighty interesting and valuable reading. 





N OFFICER WHO IS ASSIGNED to the 
A duty of reviewing records of general courts- 
martial in the Office of the Judge Advocate 
General has the opportunity of being a first- 
class Monday-morning quarterback. As case 
after case passes over his desk, certain mistakes 
made by judge advocates and defense counsel 
seem. to occur repeatedly. It becomes difficult 


for the reviewer to elude the thought that he © 


could have done a much better job than the 
judge advocate who dropped the ball in one 
case, or the defense counsel who called the 
wrong play on behalf of the accused in another 
case. 

But we all know how easy it is to be a 
Monday-morning quarterback—we fully appre- 
ciate that it is far easier to criticize from the 
ivory tower of the JAG’s office than it is to go 
through the “blood, sweat, and tears” of being 
a judge advocate or defense counsel in a tough 
case. 

The following personal observations of a re- 
viewing officer are submitted, therefore, not in 
a spirit of disdainful and haughty criticism but 
in the hope that they will serve to improve the 
administration of justice in the naval estab- 
lishment. Although, under the Uniform Code 
of Military Justice, effective 31 May 1951, 
qualified officer-lawyers will take over prosecu- 
tion and defense duties connected with general 
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courts-martial, these observations are nonethe- 
less considered appropriate and timely for two 
reasons: 

(1) The Uniform Code of Military Justice 
does not require the services of lawyers on spe- 
cial courts-martial (with but one exception not 
here pertinent) ; and 

(2) Even the qualified lawyers, both officer 
and civilian, are often guilty of mistakes—they 
might well profit by having some of the more 
common ones noted. 


Preparing the case 


The most basic fault of judge advocates and 
defense counsel alike is lack of preparation. 
Lack of thorough preparation of a case is the 
cause from which flow most of the particular 
mistakes to be subsequently discussed. After a 
plea of not guilty, which places in issue every 
essential element in the offense alleged, the 
judge advocate has the responsibility of prov- 
ing, by competent evidence, each of those essen- 
tial elements. Many is the case where the find- 
ing on a specification is set aside because of 
failure of proof of one or more of the elements 
of the offenses alleged. Oftentimes in such a 
case it is apparent that the proof was available, 
but the judge advocate, by failing to carefully _ 
prepare and plan the presentation of his case, 
failed in his duty as prosecutor. Remember, 
the reviewing authorities know nothing of the 
case other than what is in the record, and the 
record must contain sufficient evidence to sup- 
port the conviction. 

Cases have been noted where a judge advo- 
cate will question a witness at considerable 
length, yet fail to ask the question that is most 
pertinent to the essential proof of a specifica- 
tion, and which is obviously within the knowl- 
edge of a witness. Upon such a slender margin 
do some cases fall for failure of. proof. 

For example, in a recent case where the pros- 
ecution was attempting to prove notice by the 
accused of a local order that he had allegedly 
violated, the judge advocate introduced a state- 
ment signed by the accused to the effect that he 
had read and understood all local orders. In 
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attempting to prove the validity of the signa- 
ture, the judge advocate elicited testimony from 
a witness to the effect that he was familiar with 
the signature of the accused .and that he could 
recognize it if he saw it. Period. The judge 
advocate failed to ask the witness the 64-dollar 
question—was the signature on the statement 
that of the accused. 

In preparing a case, the judge advocate should 
plan and organize the presentation of competent 
evidence so as to avoid the following common 
errors: 

(a) Failure to prove United States’ owner- 
ship of property in cases where the accused is 
charged with embezzling or stealing military 
property of the United States. 

(b) Failure to prove actual or constructive 
knowledge of a regulation or order (except 
Navy Regulations and General Orders), which 
the accused is charged with violating. 

(c) Failure to anticipate and prepare for 
probable objections, to the admissibility of docu- 
mentary evidence. For example, if you have a 
service record book entry signed by “John Doe, 
LTJG, USN,” you can be prepared to meet a 
possible objection to the admissibility of the 
entry in evidence by securing, before trial, 
proof that LTJG Doe was authorized to sign 
the entry. This can easily be done by deposi- 
tion. 

Careful preparation is equally necessary for 
the defense counsel. Although it is undoubt- 
edly true that many officers who are appointed 
as defense counsel may be handicapped by in- 
experience in trial procedure and lack of legal 
knowledge, hard work and careful preparation 
can make up for this to a large extent. When 
an officer is assigned to defend an accused, he 
has the obligation to defend him to the very 
best of his ability regardless of his personal 
feeling as to the guilt of the accused. If this 
were not so, innocent persons—victims only of 
suspicious circumstances—might be denied 
proper defense. After all, in our system of jus- 
tice the question of guilt of the accused is for the 
court alone, and if defense counsel, convinced 
of the accused’s guilt, fails for that reason to de- 
fend him to the best of his ability, he is, in effect, 
usurping the prerogative of the court in passing 
upon the guilt or innocence of the accused. 

With respect to preparation of cases, atten- 
tion is invited to the following articles in the 
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JAG JOURNAL: “The Trial Brief,” May 1950, 
page 14; “Pre-trial Primer,” April 1950, page 
9; “How to Use Your Law Books,” December 
1949, page 2; “Direct Examination of Wit- 
nesses,”’ November 1948, page 6. 

Challenge of members 


Proceeding now to observations as to the 
shortcomings in the actual conduct of the trial, 
it has been noted in several cases that defense 
counsel have failed to challenge members of the 
court when there were clear grounds for chal- 
lenge. For example, it often happens that one 
court will try companion cases, i. e., cases where, 
in one incident, offenses were committed by sev- 
eral men but without sufficient concert of action 
to justify a trial in joinder. After trying one 
case and hearing all the evidence pertaining 
thereto, the same court will proceed to try the 
second accused for his part in the incident. 
From hearing the evidence in the first case, the 
members of the court have probably formed a 
clear opinion of the part the second accused 
played in the incident. Yet it frequently hap- 
pens in such cases that no members of that court 
are challenged by the counsel for the second 
accused, and this despite the fact that Naval 
Courts and Boards, section 388 clearly provides 
that a challenge shall be sustained against any 
member “who sat as a member of a court or 


_ board which tried or investigated another per- 


son upon charges based on the same transaction 
concerning which the accused is on trial.” Of 
course, it is possible in such cases that counsel 
purposely declined to challenge because the pres- 
ent court showed leniency or acquitted accused 
in the last trial, or because the alternative court 
was known to be a tough one. 

There are a number of grounds for successful 
challenge of members, as outlined in Naval 
Courts and Boards, section 388 and in a JAG 
JOURNAL article in the May 1948 issue, page 6. 
The accused is entitled to an impartial trial; 
therefore, if you are his counsel you should, with 
the above-mentioned exceptions, exercise the 
right of challenge of members toward the end 
that the members of the court—who in naval 
law are also members of the jury—will hear the 
evidence with an open mind. A study of the 
courtroom technique of all great criminal law- 
yers will reveal that they uniformly devote much 
effort and attention to the selection of the 
jury—generally with telling results. 
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Charges and specifications 


The charges and specifications are faulty in 
many cases. Frequently the wrong charge is 
preferred. Although the trend is away from 
stressing the technicalities of pleading the 
proper charge (as demonstrated by the holding 
in CMO 12, 1949, 304), the charge is still some- 
thing more than a mere label on the specifica- 
tion or specifications under it, and ample study 
should be given by the officer who draws up the 
charges and specifications to insure that the 
finding is not subsequently set aside by reason 
of preferring the wrong charge. After all, sec- 
tion 19 of Naval Courts and Boards provides 
authority to prefer the offense under as many 
charges as are necessary “to provide for every 
possible contingency in the evidence.” 

It is unusual when a case that involves several 
specifications does not have at least one defec- 
tive specification. Many findings are set aside 
by reason of defective specifications. A spec- 
ification must allege an offense. It must con- 
tain allegations of all the essential elements of 
the offense alleged, and must also contain alle- 
gations of the acts and circumstances by which 
the accused committed the offense alleged (see 
NC &B, sec. 32 et seq.). 

Perhaps the most frequent error in specifica- 
tions is the substitution of a conclusion of the 
pleader for the particular acts or circumstances 
attending a specific offense—as where a spec- 
ification alleges negligent operation of a motor 
vehicle but fails to allege facts showing in what 
way the operation was negligent. In the ab- 
sence of an objection by the accused prior to 
arraignment, these weaknesses of pleading are 
oftentimes cured by a plea of guilty, or by the 
evidence after a plea of not guilty. However 
a timely objection by the accused to a defective 
specification, if not sustained, will result in the 
finding on that specification being set aside (NC 
& B, sec. 39; CMO 7, 1949, 185). And therein 
lies a moral of our story. If you are defending 
an accused, study the specifications carefully. 
If you have any doubt as to the legal sufficiency 
of a specification, object to it. Then if it is bad, 
it can’t be cured by a guilty plea or evidence. 
Conversely, if you are the legal officer charged 
with framing charges and specifications, search- 
ing analysis and much care in that duty is man- 
datory in order to avoid a miscarriage of justice 
by reason of your error. 
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Several articles dealing with this subject ap- 
pear in past issues of the JAG JOURNAL: “How 
to Plead a Statutory Offense,” December 1950, 
page 3; “General and Specific Charges,” Sep- 
tember 1950, page 10; “Merger, Legal and . 
Equitable,” July 1949, page 8; “Consolidation 
of Charges” (2 parts), December 1948, page 15, 
and January 1949, page 6. 

It would seem hardly necessary to point out 
that there must be jurisdiction as to the offense 
as wellasthe person. But not infrequently pro- 
ceedings, findings and sentences must be set 
aside by reason of failure of jurisdiction. A 
case was recently received in the Office of the 
Judge Advocate General involving a conviction 
of an accused for sodomy offenses which, accord- 
ing to the specifications, occurred in August 
and September 1949. It was brought out in the 
record that the accused had reenlisted in Jan- 
uary 1950. At his trial, subsequent to his re- 
enlistment, the accused was represented by ci- 
vilian counsel. The Supreme Court had 
previously ruled in the famous Hirshberg case 
(United States ex rel. Hirshberg v. Cooke, Com- 
manding Officer, 336 U. S. 210 (1948) ): that, 
with the exception of the offenses prescribed by 
Article 14 of the Articles for the Government of 
the Navy, a discharge from an enlistment ends 
the jurisdiction of naval courts over offenses 
that occurred prior to the discharge, and a sub- 
sequent reenlistment does not revive the juris- 
diction. Despite this much-discussed decision, 
the man in the foregoing case was convicted and 
the record arrived in Washington with nobody 
having noticed that there was no jurisdiction 
to try him for the offenses that had occurred 
prior to his discharge. (Note: Art. 3 of the 
Uniform Code of Military Justice changes the 
rule of the Hirshberg case to a certain extent. 
For a complete discussion of its effect, see “Art. 
3—Jurisdiction over certain Personnel” in the 
JAG JOURNAL of August 1950, page 22.) 
Opening statements 

The following is a personal suggestion rather 
than a comment upon a common mistake. Al- 
though Naval Courts and Boards makes no pro- 
vision for an opening statement by counsel such 
as is practiced in the civil courts, there is, on 
the other hand, no prohibition of such statement 
either in Naval Courts and Boards or in any 
court-martial orders of which the writer is cog- 
nizant. It is quite probable that opening state- 
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ments by trial and defense counsels will be 
allowed under the Uniform Code of Military 
Justice. The forthcoming Manual for Courts- 
Martial is being patterned after the present 
Manual for Courts-Martial, U. S. Army, 1949, 
which provides for such opening statements 
(secs. 75 (b) and (c)). 

When reviewing a record of a general court- 
martial, it is frequently very difficult to grasp 
a picture of what transpired in the transaction 
or incident that resulted in the trial. It is not 
unreasonable to assume that the court and the 
convening authority also had difficulty in follow- 
ing the presentation of evidence. How much 
easier it would have been if the judge advocate, 
with the permission of the court, had made a 
statement to the following effect: “Gentlemen 
of the court, in this case I intend to prove the 
following facts . . .,” and then had followed up 
with a brief résumé of the facts he intended to 
prove, avoiding, of course, the inclusion or sug- 
gestion of any matter for which he had no ad- 
missible evidence. 

The purpose of an opening statement in a civil 
court is to give the jury a bird’s-eye view of the 
evidence that is to be presented to them during 
the course of the trial, thereby enabling them to 
better understand each bit of evidence and testi- 
mony properly in its relation to the whole case 
at the time it is presented to them in piecemeal 
fashion. (Goldstein, Trial Technique (1935), 
p. 201.) The same reasoning should be equally 
applicable to a military court. If an opening 
statement is allowed and made, the court will 
better appreciate the theory of the case and 
with it the importance of each detail of the evi- 
dence presented. In most instances this sug- 
gestion applies also to counsel for the accused. 
In some cases, of course, it would not be in the 
best interests of the accused to make an opening 
statement. 

Once the trial is on, it is soon obvious whether 
or not the judge advocate had any plan or sys- 
tem in presenting the case. A thoroughly pre- 
pared case stands out to the reviewing officer 
like a lighthouse in a fog. It is like watching a 
well-drilled football team execute a perfect play. 
That it takes a great deal of work to adequately 
prepare most “not guilty” cases is fully appre- 
ciated, but there is nonetheless no excuse for 


going to trial with an inadequately prepared 
case. 
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Direct examination 


All too often it is obvious that judge advocates 
and defense counsel put witnesses on the stand 
without having previously gone over their testi- 
mony with them. In doing so, they violate the 
basic rule of direct examination: Never ask your 
own witness any question unless you know in 
advance what his answer will be. Failure to 
adhere to this rule usually leads to difficulty in 
eliciting the desired testimony from witnesses 
and frequently leads to surprising answers 
which place the counsel in an embarrassing po- 
sition and harm his case. 

Perhaps the most common mistake of inexpe- 
rienced counsel is the excessive use of leading 
questions. Although these are fine in cross- 
examination, they are objectionable in direct 
examination, and almost always result in 
sustained objections. It is probably the lack of 
prior consultation with the witness that results 
in the use of leading questions in the desire to 
bring out certain testimony. Know what ques- 
tions you’re going to ask the witness, how you’re 
going to ask them, and what you’re going to hear 
from the witness when he is on the stand. 

Another bad habit of judge advocates and de- 
fense counsel alike is that of repeating all the 
witness’ answers after him, or saying after each 
answer something like “I see.” This appears to 
be merely an automatic mechanism of filling in 
enough time for the examiner to think up the 
next question to ask the witness and generally 
makes a bad impression on the court. Careful 
preparation would avoid the necessity for this. 


Cross-examination 


Many cases reflect an apparently complete 
lack of appreciation by counsel of the purpose 
of cross-examination. Many is the case where, 
upon cross-examination of a prosecution wit- 
ness, the defense counsel, having apparently 
taken copious notes on direct examination, gives 
the witness an opportunity through cross-ex- 
amination to reiterate all the damaging testi- 
mony already in the record, thus strengthening 
the witness’ direct testimony. Unless you are 
really hitting pay dirt, the secret of good cross- 
examination lies in speed and brevity. 

Another secret of effective use of cross-exami- 
nation is careful preparation. It is usually pos- 
sible before the trial to anticipate the type of 
case you will have to combat— it is then you 
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should first think of questions you might use on 
cross-examination. The primary object of 
cross-examination, contrary to the belief of 
many, is not to cast doubt upon the credibility 
of the witness but to elicit some testimony from 
the witness that will strengthen your case. Im- 
peaching the witness is important but is of sec- 
ondary consideration. A blind, haphazard 
cross-examination without a previously planned 
objective will usually result in more harm than 
good. Never cross-examine unless you know 
what you want and are sure the witness will 
give it to you (Goldstein, Trial Technique 
(1935), page 496). 

Cross-examination is a two-edged sword. As 
Samuel Liebowitz, brilliant New York criminal 
lawyer and jurist, recently told Quentin Reyn- 
olds: “I do hope that someone will do a good 
book on the art of no cross-examination. .. . 
In other words, more cases are lost by cross- 
examination than are won by it. When you 
have a hostile witness who, you are convinced, 
is lying, .. . your only weapon to combat these 
lies is cross-examination. . .. The object of cross- 
examination is twofold: First, to elicit more 
truth that will favor your side of the case; sec- 
ond, to impeach the witness. Cross-examina- 
tion for the purpose of impeaching a witness 
can certainly backfire if you aren’t careful.” 

Following this quotation, taken from page 
345 of the recent book, “Courtroom,” by Quen- 
tin Reynolds (which is earnestly recommended 
to all readers—lawyers and laymen alike), 
Judge Liebowitz underscored his last point by 
citing several examples of the perils of cross- 
examination. Among them was the following: 

“The man on trial was charged with a holdup 
of a passenger on the mezzanine of a subway 
station. The counsel for the defense proceeded 
as follows in cross-examining the victim: 

“ ‘What was the condition of the light on the 
mezzanine?’ 

“ “Very dim,’ responded the witness. 

“The lawyer rubbed his palms together and 
instead of letting well enough alone plunged 
ahead. 

“‘*Now, Mr. Witness,’ he thundered, ‘inas- 
much as it was so dim, where you say the holdup 
took place, how can you swear positively that 
my client is the robber?’ 

“Why, Counselor, the platform may have 
been dimly lighted but your client and I were 
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right under an electric light when he stuck the 
gun into my face and told me that he would 
blow my head off if I didn’t give him my 
wallet.’ ” 

Too often, cross-examinations develop into a 
running argument with the witness. Don’t 
argue with the witness. Insulting, disparaging 
and argumentative questions are not allowed 
and do not aid the counsel who stoops to them. 


The defense 


During the presentation of the prosecution’s 
case, it is extremely important for the defense 
counsel to keep tab on the proof of the various 
elements needed to establish a prima facie case. 
If the prosecution fails to present sufficient evi- 
dence to establish a prima facie case necessary 
to support a conviction, the defense counsel 
should be guided accordingly. 

For example, when the Uniform Code of Mili- 
tary Justice becomes effective, the defense coun- 
sel will, under the circumstances described 
above, be able to make a motion for a finding of 
not guilty at that point of the trial. If the 
court determines that a prima facie case has 
been made out by the prosecution however, and 
refuses to grant the motion, the defense counsel 
will still have his opportunity to rebut the pros- 
ecution evidence. 

Another and even more important reason for 
the defense counsel to be aware of what the 
judge advocate has and has not proved is to 
avoid supplying, in the presentation of the case 
for the accused, the necessary proof to support 
a conviction where the prosecution has failed to 
prove some essential element of the offense al- 
leged. The cases are surprisingly numerous 
where a “blind-flying’” defense counsel has 
elicited the testimony (from the accused or some 
other witness) that was necessary to supply the 
proof required to “hang” the accused. 

In a recent case, for example, the accused, who 
was represented by a civilian lawyer, was tried 
for involuntary manslaughter. The prosecution 
proved that the accused and the deceased had 
been sentries on adjacent walking posts and 
that the accused had shot the deceased. Since 
no witnesses had seen the shooting, however, 
the prosecution was unable to prove how it had 
occurred; and, when the prosecution rested its 
case, there had been no proof of the requisite 
element of gross and culpable negligence on the 
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part of the accused. Had the defense let well 
enough alone at that point and presented no 
evidence there would have been insufficient 
proof to support a conviction of the offense 
charged. The defense counsel, however, called 
the accused to the stand and, proceeding as 
though the accused were on trial for murder, 
had the accused tell the whole story of the shoot- 
ing. In so doing, the defense succeeded in fur- 
nishing sufficient evidence to sustain the con- 
viction for involuntary manslaughter that 
followed. 

The point in the foregoing comment is not 
that it is tragic or bad when a guilty man is con- 
victed, for, indeed, in such cases justice is done. 
However, every accused, no matter how incrimi- 
nating are the circumstances against him, is 
entitled to be represented by counsel who, by 
the Fifth Canon of Ethics of the American Bar 
Association, is bound 'to present by all fair and 
honorable means every defense that the law of 
the land permits, to the end that no person may 
be deprived of life or liberty except by due 
process of law. The defense counsel who fails 
to avail himself of every defense not only com- 
mits a disservice to the accused but fails in his 
duties and obligations as an officer in the naval 
service (NC & B, secs. 357 and 360). 

In many cases where the voluntariness of con- 
fessions has been placed in issue, the defense 
counsel has failed to put the accused on the stand 
to testify on his voir dire relative to the cir- 
cumstances and conversation at the time of the 
confession—even after the person to whom the 
confession was given has testified that the con- 
fession was entirely voluntary and had not been 
obtained by threats or promises. In the absence 
of some action by defense counsel at that point, 
the court properly admits the confession. Prob- 
ably the reason accused persons are not more 
often examined on their voir dire as to chal- 
lenged confessions is the failure of Naval 
Courts and Boards to specifically provide for 
such a procedure. However, the Judge Advo- 
cate General has approved the use of voir dire 
testimony by the accused on the collateral issue 
of the voluntary nature of confessions (CMO 9, 
1949, 181; 11, 1932, 6). For complete coverage 
of this subject, attention is invited to a JAG 
JOURNAL article in the July 1949 issue, page 13. 

The tendency of many defense counsel to have 
the accused include exculpatory material in his 


statement to the court rather than have him 
take the stand and testify to the same effect un- 
der oath has been thoroughly covered in an 
article in the June 1950 issue of the JAG JouR- 
NAL, page 7. This reluctance to place the ac- 
cused on the stand under oath in certain cases 
where such a step appears to be clearly in his 
best interest apparently stems from a lack of 
appreciation by counsel of the rule that a state- 
ment by the accused not under oath has no evi- 
dentiary weight whatsoever (it has only mitiga- 
tory value). Far from unusual is the case 
where prima facie proof of desertion has re- 
sulted in a conviction, whereas the finding might 
well have been guilty of the lesser included of- 
fense of unauthorized absence if the accused had 
said under oath what he said in his statement. 

A common and bad trial fault, noticeable on 
the part of judge advocates and defense counsel 
alike, is the use of incessant objections. Al- 
though it may be expected that more objection- 
able questions will be asked by the inexperienced 
counsel in courts-martial than by experienced 
counsel in civil courts, there is, nontheless, no 
justification for the excessive objections of 
which some naval trial practitioners are guilty. 
While it is the constant duty of counsel to pre- 
vent, by means of his objections, the admission 
of inadmissable evidence that will harm his case, 
he damages his case and fritters away time if 
he becomes a technical, carping critic making 
objections where there is no reason to believe 
that the testimony will do harm. 

Many counsel who are guilty of making ex- 
cessive objections are, at the same time, also 
guilty of failing to recognize and object to evi- 
dence that should not be admitted, or for which 
the prover foundation has not been laid. The 
outstanding example of this is the frequent ad- 
mission into evidence, without objection, of 
documentary evidence without any proof of its 
competence (NC & B, sec. 192, et seq.). 

Closing arguments 

It is in the arguments of the judge advocate 
and defense counsel that their preparation or 
lack of preparation of the case becomes most 
obvious. The closing arguments in all too many 
cases reflect a lack of a plan or theory of the 
case. Many counsel are also guilty of improp- 
erly arguing facts that have not been brought 
out by the evidence during the course of the 

(Continued on page 22) 
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BROADENING ASPECTS OF GOVERNMENTAL __ 


CIVIL LIABILITIES 


Prepared by the ADMIRALTY CLAIMS BRANCH of the Office of the 
Judge Advocate General 


“Sovereign immunity” is one of the most 
oncient doctrines of the law— it has its roots 
ia the proposition that “the King can do no 
wrong.” 

Today, the doctrine in the United States 
has been narrowed to a considerable extent 
by acts of Congress that permit suits against 
the Government for certain torts of its 
«employees. 

This article examines some of the most re- 


! cent litigation brought under the authority of 


these statutes, and suggests effects it may 
some day have on the armed forces. 





ECENT ISSUES of the JAG JOURNAL have 
been devoted to an exposition of the changes 
that will result in Navy disciplinary and judicial 
procedures as a result of the enactment of the 
Uniform Code of Military Justice. This em- 
phasis is a due and proper recognition of its 
importance. However, preoccupation with this 
issue of military law should not serve to sub- 
ordinate wholly the fact that equally revolu- 
tionary developments are occurring in the field 
of civil law with respect to the civil liability of 
the United States for the negligence of Govern- 
ment personnel. 

Broadly speaking, the United States under the 
Federal Tort Claims Act has afforded jurisdic- 
tion for suit, with respect to torts committed 
by its employees, on the same basis as if it were 
a private person. Newly imposed liability also 
arises where the United States is engaged in an 
activity that would not be carried on by any 
private person. 

The recent decision of the District Court of 
the District of Texas in the so-called Texas City 
explosion cases is a significant illustration of the 
far-sweeping civil liabilities resulting under the 
Tort Claims Act, This extraordinary disaster 
involved a loss of over 300 lives and property 
damage estimated at $300,000,000. The dis- 
trict court held the War Department negligent 
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in the manner of the manufacture and shipment 
of ammonium nitrate, a fertilizer. The explo- 
sion and fire occurred during the loading of the 
fertilizer on a French vessel at Texas City. (It 
is anticipated that similar suits will shortly be 
filed in connection with the ver¥ serious Perth 
Amboy explosions.) 

All of this points to the fact that any govern- 
mental activity that can be related to a major 
disaster is bound to become the subject of civil 
litigation, testing the propriety of the govern- 
mental activity involved. In effect, the Tort 
Claims Act has become, in major casualties, the 
substitute for private bills-for relief enacted 
by Congress. 

This development, and the broad implications 
in this litigation, will be decidedly startling to 
those who may retain some concept of the doc- 
trine of sovereign immunity. A further com- 
prehension of the extent of this litigation can 
be had by a review of the Journal published by 
the National Association of Claimants and Com- 
pensation Attorneys. One verdict, reported 
there, involved a situation where an Army ser- 
geant was held to have unreasonably and ex- 
cessively grilled a civilian about misconduct not 
relating to the investigation. The individual 
experienced physical and mental collapse, result- 
ing in psychosis. The verdict was $5,500. In 
another instance, an unintended discharge of a 
sentry’s rifle in San Diego Harbor led to a 
$125,000 settlement. 

A type of litigation of a far-reaching aspect 
under the Tort Claims Act is the instance of 
suits seeking recovery by representatives of 
military personnel for service-connected in- 
juries or death. A decision of the Tenth Circuit 
Court of Appeals had sustained the recovery; 
the Second and Fourth Circuit decisions were 
contra. The United States Supreme Court de- 
cision in these cases (Feres, Jefferson, and 
Griggs), on 4 December 1950, holding that such 
recovery was not contemplated by the Congress, 

(Continued on page 22) 









CRIMINAL LAW NOTES - 





SENTENCES—consecutive sentences run one after 
the other in the order in which the counts appear 
in the indictment. 


® In Phillips v. United States, a United States 
court of appeals case decided on 24 October 1950 
(184 F. 2d 573), the defendant, Phillips, who 
had been convieted in the district court of violat- 
ing the National Motor Vehicle Theft Act, had 
filed a motion in that court requesting a correc- 
tion of his sentence. The district court had de- 
nied the motion. It seems that on February 11, 
1949, Phillips waived prosecution by indictment 
and pleaded guilty to an information containing 
five counts, each of which charged a separate 
violation of the National Motor Vehicle Theft 
Act. The sentence of the court was that the de- 
fendant be committed to the custody of the At- 
torney General for imprisonment for a period 
of one year and one day on each of counts 1, 3, 
and 4, and for a period of three years on each of 
counts 2 and 5, the sentences imposed to be 
served consecutively for a total of nine years 
and three days without costs. 

The defendant said that the sentence was un- 
certain and indefinite as to the order in which 
the various terms of imprisonment were to be 
served, that they could be construed to run cur- 
rently, and in legal effect, they constitute a single 
term of three years. The Court of Appeals said 
that the sentence is not uncertain ; the terms run 
consecutively in that order in which the counts 
on which they are based appear in the indict- 
ment. 

The order denying the motion was affirmed. 


BILL OF PARTICULARS—request for will be de- 
nied when purpose is to learn the government’s 
evidence. 

INDICTMENT—counts that charge tax evasion 
for a particular year and that show gross and net 
income charged by government to taxpayer are 
sufficient. 
® In United States v. Mangiaracina, decided by 
a United States district court on 4 October 1950, 
(10 FRD 415) [see JAG JOURNAL, Jan. 1951 at 
page 9 for an earlier report on this case], the 
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Prepared by the MILITARY JUSTICE DIVISION of the 
Office of the Judge Advocate General 


defendant was charged with failing to meet his 
income tax obligations and he filed a motion for 
a bill of particulars. The district court held 
that an indictment charging that in a designated 
year the defendant failed to file tax returns and 
thereby concealed a certain amount of his income 
from the government, that in other designated 
years the defendant had attempted to avoid in- 
come taxes by filing returns that showed incomes 
in certain amounts whereas defendant had ac- 
tually earned greater incomes in designated 
amounts, was sufficiently definite and clear to 
inform the defendant of the charge against him 
and his motion for a bill of particulars would 
be denied. 

In explaining his reason for refusing the bill 
of particulars, the court said that the rules gov- 
erning a bill of particulars provide that they 
may be supplied for cause and it is addressed 
to the discretion of the trial court. It is in the 
nature of a motion for a more definite statement 
and is not properly employed to elicit informa- 
tion that might be evidentiary. Its function is 
to advise the defendant and the court as to what 
facts in detail will be required to be met. The 
court said, “. . . the office of the bill of par- 
ticulars was well stated by the district judge 

. in United States v. McKay, 45 F. Supp. 
1001. . . The court said: ‘Where the charges 
in the indictment are so general that they do 
not advise the defendant of the specific acts 
with which he is charged, it is proper for the 
court upon motion by the defendant to order 
the filing of a bill of particulars, but it is not 
the purpose of such procedure to compel the 
Government to disclose in detail the evidence 
upon which it expects to rely.” [Emphasis 
mine. ]” 

In the instant case the defendant was charged 
in three counts with having failed to meet his 
income tax obligations for the years 1946, 1947, 
and 1948, and that in addition thereto, in 1946, 
he failed to filea return. The defendant knows 
whether he filed a return relating to his income 
for the year 1946 and the Government charges 
that for that year he received a net income of 
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about $5,501.65. 
enough to inform the defendant of the charge 








ae 


“This is cleat and definite 


against him.” The second count stated that 


the defendant attempted to defeat and evade 


a large part of his income tax for the year 1947 
by filing returns showing a net income of 
£7,151.53 whereas in truth and in fact, his net 
income was $13,876.37. The defendant knows 
vhether this was or was not a fact. The same 
applies for 1948. 

The motion for a bill of particulars was 
 onied. 

CROSS-EXAMINATION—it is always proper for 
the defendant to. show bias on the part of the 
complaining witness. 

GOOD CHARACTER—evidence of good charac- 


ter, with other evidence, may generate a reason-— 


cble doubt of guilt. 
® In Villaroman v. United States, a United 
States court of appeals case decided on 24 July 
1950 (184 F. 2d 261), a man named Villaroman 
had been convicted in a district court on a charge 
of assault with a dangerous weapon. He ap- 
pealed alleging an error that occurred when the 
complaining witness, the victim of the assault, 
was on the witness stand, and the defense at- 
torney attempted to cross-examine him and 
show that the witness had filed a suit against 
the defendant for $50,000 for injuries resulting 
from the alleged assault. The district court re- 
fused to permit this line of cross-examination 
on the theory that the material was irrelevant. 

The court of appeals held that refusal on the 
part of the district court to permit this cross- 
examination was prejudicial and reversible er- 
ror on the ground that on cross-examination of 
a complaining witness, bias is always a proper 
matter to be brought out, and that the pendancy 
of a civil action by the prosecuting witness 
against the defendant in a criminal case is a 
proper subject of inquiry. 

The court also said that it was proper for the 


lower court to consider evidence produced by 


the defendant in respect to his own good char- 
acter as to peace and order. The court pointed 
out that a request for an instruction to the jury 
concerning good character is proper because the 
rule of law in federal cases is that good char- 
acter, when considered in connection with other 
evidence in the case, may generate a reasonable 
doubt as to the guilt of the accused. Accord- 
ingly, the request of the accused for an instruc- 
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tion as to his good character should not have 
been refused. 


OBSCENITY—obscenity is the dominant effect 
of a writing, and a matter of fact for the court to 
determine; literary merit has nothing to do with 
pornography, which cannot become clean by some 
critic’s opinion. 

@ In United States v. Two Obscene Books, de- 
cided by a United States district court on 24 
August 1950 (92 F. Supp. 934), the action was 
by the United States against two books for their 
forfeiture and destruction. The claimant, — 
Besig, appeared and made a motion for a com- — 
mission to take depositions, claiming that the 
books were not subject to seizure and should 
be returned to the claimant on the grounds that 
they were not obscene. 

The court took judicial notice of the fact that 
Mr. Besig is the director of the American Civil 
Liberties Union. of Northern California, in 
which district the court was then sitting. The 
two books, entitled “Tropic of Capricorn” and 
“Tropic of Cancer,” were printed and published 
in France. Mr. Besig requested permission for 
the court to appoint a commission to take depo- 
sitions on written interrogatories of 19 persons 
alleged to be experts in the field of literary criti- 
cism. Several of these critics lived across the 
continent and many lived in Europe. These 
literary critics were asked to give their respec- 
tive opinions of the two books from the stand- 
point of value and as works of literature. The 
court assumed that such testimony was desired 
by Mr. Besig as being favorable to his cause. 

The court then stated that it had read both 
books, and that it had the power to determine 
whether or not the commission should issue. 
The proper test of whether a given book is ob- 
scene is its dominant effect. The effect of these 
two respondent books is obscene. According 
to the court, “Both books are replete with long 
passages that are filthy and revolting and that 
tend to excite lustful thoughts and desires. 
While the books also have passages, and indeed 
chapters, that may be said to be of literary 
merit, yet the obscene portions have no literary 
value; they are directly, completely, and wholly 
filthy and obscene and have no reasonable rela- 
tion to any literary concept inherent in the 
books’ theme.” The court said further that it 
“. , . should like very much to observe Mr. 
Besig reading the innumerable filthy passages 
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in the book to young people of his acquaintance.” 
In other cases where the court entertained the 
opinions of so-called literary experts, these 
opinions were purely dicta for in those cases 
all that ever went before the court for decision 
were the books themselves. 

The court said, “Obscenity is a question of 
fact which can be determined by the court or 
the jury reading the books. Salacious or filthy 
literature or pictures cannot become clean and 
wholesome upon the mere statement of some 
alleged or so-called critic.” The issuance of 
a commission to take depositions of these critics 
is unnecessary and unwarranted as it would be 
wholly irrelevant and immaterial. The court 
stated it was at a loss to find what could prompt 
the representative of the American Civil Liber- 
ties Union to urge the court to permit the intro- 
duction into this country of books of this kind. 

The motion to take depositions was denied. 

CODEFENDANT—testimony of codefendant is 
sufficient to convict if believed by court. 

CODEFENDANT—credibility of his testimony is 

matter for trial court; court of appeals will not pass 
upon the credibility or weight of such testimony. 
e@ In United States v. Cook, a United States 
court of appeals case decided on 26 October 1950 
(184 F. 2d 642), the defendant, Charles Cook, 
had been convicted in a district court of violat- 
ing the narcotic laws of the United States. Cook 
had been jointly indicted with one Walton on an 
indictment containing three counts. When the 
case was brought to trial, Walton withdrew his 
plea of not guilty and entered a plea of guilty. 
Cook then made a motion for a continuance, 
which motion was denied. Cook was then ad- 
vised of his rights and he signed a waiver of trial 
by jury. Thecourt found him guilty as charged 
in the indictment and entered a judgment that 
sentenced him to one year and one day. Cook 
was denied probation. 

In the court of appeals, the appellant urged 
that the district court was in error when it de- 
nied him a continuance and also insisted that 
the evidence was insufficient to support the find- 
ing of the court because the judgment was based 
mainly upon the unsupported testimony of 
Walton, his codefendant. 

The court of appeals held that it is well settled 
that the action of a trial court upon an applica- 
tion for continuance is within the discretion of 
the court and will not be reviewed unless there 
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is a showing of abuse of such discretion or mani- 
fest injustice. 

The court went on to say that the second con- | 
tention was not adequate either. It is well es- 
tablished that a conviction may rest solely upon 
the testimony of a codefendant or an accomplice 
and that an appeals court will not pass upon the 
credibility or weight of such testimony. “The 
trial judge heard all the evidence, and had the 
opportunity to observe the demeanor of the wit- 
nesses. It was his function to determine their 
credibility. From an examination of the recorc, 
we [the court of appeals] are convinced that 
there was ample evidence to sustain his finding.” 
The judgment was affirmed. 

PLEA OF GUILTY—action on motion to set aside, 
discretionary with court. 

ATTORNEY-CLIENT PRIVILEGE—privilege waived 
when client takes stand and testifies as to advice 
given and action resulting from advice. 

e In United States v. Goo, a United States dis- 
trict court case decided on 31 May 1950 (10 FRD 
332), the defendant, Mr. Alfred V. Goo, who 
was represented by two lawyers, waived his 
right to an indictment and pleaded guilty to an 
information charging him with three counts of 
income tax evasion. The court called upon the 
Government for a statement of facts and then 
gave the defendant an opportunity to be heard. 
Through his attorney, the defendant stated that 
he had nothing in the way of excuses or explana- 
The defendant, himself, made no 
statement. A pre-sentence investigation was 
ordered, and the court stated that the defendant 
might do well during the interval, to consider 
discharging his civil liability on the taxes. The 
court, in addition, admonished the defendant 
that this particular judge usually sent tax 
dodgers to prison and that payment of the taxes 
and the penalties on the civil side couldn’t be 
taken as an assurance that he would not go to 
prison. Shortly thereafter the defendant ap- 
peared in person without either of his attorneys 
at the judge’s chambers and said that he wanted 
to see the judge. This request was refused. A 
little bit later the court received a telephone call 
from a friend who had been requested to see the 
judge on behalf of the defendant. The court 
would not listen. Thereupon, the defendant dis- 
charged his attorneys, who were excused by the 
court. Other attorneys put in a notice of ap- 
pearance for the defendant and the court con- 
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sented to the new attorneys’ assuming the re- 
sponsibility for the defendant’s presence in 
court on the sentencing date. On that date the 
new attorneys requested that the defendant be 
allowed to withdraw his pleas of guilty and that 
they be granted time to check into the matter 
of the defendant’s civil liability. The request 
to withdraw his pleas of guilty was denied but 
ime to consider the civil liability was granted. 
Several extensions of time having been granted, 
che attorneys for Goo made a claim that they 
.ad turned up certain items of loss which they 
‘elt might result in an elimination of the tax 
iability for the years in question. They accord- 
ngly made a motion to withdraw this plea of 
zuilty and to plead anew as not guilty. A hear- 
ng was held on the motion and the court ren- 
dered a decision in tenor as follows: 

The defendant at first argued that under the 
Federal Rules of Criminal Procedure the motion 
to withdraw his plea of guilty should be granted 
as a matter of right. The court denied that, 
holding that the disposition in this case rests in 
the area of judicial discretion. The court also 
pointed out that the only relevant affidavit in 
support of the motion was the defendant’s and 
that his affidavit stated only conclusions. 

A recess was taken and after the recess, the 
defendant took the witness stand. He testified 
that he had employed these first attorneys after 
receiving a letter from the Department of Jus- 
tice. This was a few days before his pleading 
guilty. After consulting with this first attorney 
about his tax liability the attorney told him that 
he would be guilty of tax evasion even if he owed 
only one dollar. Goo further said that his first 
attorney never talked to the defendant’s book- 
keeper, did not make any recommendation to 
hire an accountant, and made no investigation 
prior to the date the defendant pleaded guilty. 
Goo stated that after he had made his plea of 
guilty, his accountants had discovered errors 
made by the United States and that his attorney 
said that these matters could be taken up with 
the Internal Revenue. On cross-examination 
the defendant admitted that he had been present 
at the administrative hearing concerning his 
taxes, that he had had opportunity to and did 
examine his records, in the Government’s cus- 
tody, and denied that he knew any difference 
between criminal and civil tax liabilities. 

In opposition to the testimony of Goo, the 
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Government called the first attorney hired by 
the defendant. The defendant promptly ob- 
jected to the testimony of this witness on the 
ground that it was clothed with the attorney- 
client privilege and had not been waived even 
though the defendant had testified. However, 
the Government claimed that the privilege was 


- waived because the defendant had charged his 


former attorney with unprofessional conduct 
and because he had testified to the advice given 
to him by his former attorney. In ruling on 
this point, the court said that it was not satisfied 
that there was any unprofessional conduct 
charged but the relationship and the acts which 
took place between Goo and his attorney had 
been waived by putting in issue before the court 
the exact nature of the advice given to him by 
his former attorney. The testimony of this 
first attorney was considerably different than 
that given by Goo. This witness said that Goo 
had no explanation for his tax shortage; that 
the defendant had an advance copy of the in- 
formation filed against him by the Government; 
that Goo considered and studied it and that he 
stated to his attorney that he had no complaint 
or defense as to it. 

The other former attorney, an assistant to 
this last witness, testified that they (both former 
attorneys) suggested that he plead guilty to the 
charge only after they failed to get from the 
defendant any explanation of certain matters 
which appeared to be extremely condemning 
and serious and the defendant had refused and 
failed to produce the names of witnesses or 
any evidence that would enable his attorneys to 
defend him on the charges. 

A special agent of the Internal Revenue In- 
telligence Unit testified as to the details of the 
administrative hearing attended by the defend- 
ant and his two original attorneys. Upon this 
evidence the court ruled that there was nothing 
on which it could exercise its discretion in favor 
of a motion to set aside the earlier pleas of 
guilty, and therefore, the motion was denied. 





A NEW INDEX 


covering all issues of the JAG JOURNAL through 
December 1950 is now in final stages of prepara- 
tion and should be ready for distribution early 
in 1951. 

















Uniform Code—Article 41 





CHALLENGES 


By CDR RAYMOND D. SHRYOCK, USN 


A challenge is something like a fire-extin- 
guisher in that you may go all the way 
through life and never have an excuse to use 
one. 

The time may come, however, when a ju- 
diciously used challenge will do more good 
for the case you are prosecuting or defending 
than a half-dozen key witnesses. 

You will find that the Code has made rela- 
tively little change in the use of challenges, 
but that what change there is is of both sig- 
nificance and interest. 





OW WILL OUR TRIAL PROCEDURE be 
affected by the Uniform Code of Military 
Justice? That is the question, of course, that 
every Navy lawyer asks himself when the mat- 
ter of the Code’s becoming effective presents 
itself. And as the months go by, and May 31, 
1951, draws nearer, the specific as well as the 
over-all effect of the Code becomes a matter of 
increasing concern and importance to every ac- 
tive trial lawyer. 

Challenges are covered by article 41 of the 
Code. Briefly, it provides that both the ac- 
cused and the prosecution may challenge for 
cause ; that members of general or special courts- 
martial are subject to challenge; that only one 
member of a court may be challenged at one 
time; that the law officer of a general court- 
martial may be challenged, but only for cause; 
and that the trial counsel and each accused is 
entitled to one peremptory challenge. 

This does not appear to bring about any no- 
table change in present procedure. The matter 





1 Art. 41. Challenges. 
(a) Members of a g | or special court-martial and the law officer 
of a general court-martial may be challenged by the d or the trial 
counsel for cause stated to the court. The court shall determine the 
relevancy and validity of challenges for cause, and shall not receive a 
challenge to more than one person at a time. Challenges by the trial 
1 shall dinarily be pr ted and decided before those by the 
accused are offered. 
(b) Each accused and trial counsel shall be entitled to one peremptory 
challenge, but the law officer shall not be challenged except for cause. 
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of challenges in Navy courts is covered at pres- 
ent by sections 387 through 394 of Naval Courts 
and Boards. Virtually all the provisions of 
those sections will be found applicable to the 
challenge procedure under the Code. But there 
are some changes which are worthy of note. 

In the first place, the right of challenge will 
now be a matter of statutory authorization for 
the first time in the history of the Navy Depart- 
ment. Heretofore, the right of challenge in 
Navy courts has existed only through the pro- 
visions of Naval Courts and Boards and its 
predecessors. This change may perhaps be of 
academic interest so far as the practical aspects 
of a trial itself are concerned, for Naval Courts 
and Boards has historically been of such con- 
clusive authority in Navy trials as almost to 
have the effect of a statute itself. But nowhere 
in the Articles for the Government of the Navy 
nor in any other act of Congress has the right 
of challenge heretofore been established in naval 
courts-martial; and it is appropriate, constitut- 
ing as it does one of the most fundamental safe- 
guards of a fair trial under a democratic system, 
that it should now be so established. 
Peremptory challenge 

In the second place, the peremptory challenge 
is now permitted, by the Code, for the first time 
in Navy trials. It is a very real right, however 
infrequently it may chance to be used in the 
future; defense counsel should be careful to ex- 
plore with every accused the personality of each 
member of the court to determine whether, when 
it is clear that legal cause for disqualification 
cannot be shown, the known attitude of a par- 
ticular member in a particular type of case is 
such as to give warning that the accused has 
little chance of a fair trial at the hands of such 
member. 

In the third place, a complete change is ef- 
fected by the Code in the case of a tie vote by 
the remaining members of the court on a chal- 
lenge toamember. Section 390 of Naval Courts 
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and Boards provides that “. . . in case of a tie 
the challenge is not sustained,” and section 58F 
of the Army Manual for Courts-Martial (1949) 
provides that “. . . A tie vote on a challenge is 
a vote in the negative, and the challenge is not 
sustained.” Article 52 (c) of the Code how- 
ever, provides that “. . . A tie vote on a chal- 
lenge shall disqualify the member challenged.” 
In the fourth place, a change has been made 
in the case of peremptory challenges as hereto- 
ore provided under Army law. Formerly, each 
“side” was permitted only one peremptory chal- 
enge. Thus, if ten accused were tried in 
oinder, only one peremptory challenge could 
ve advanced. But now, under article 41 of: the 
Code, “each accused” is given this right, a right 
‘hat conceivably could prove very substantial in 
4 joint trial of a number of accused. 
The ancestor of article 41 
Article 41 of the Code is modeled after the 
present article 18 of the Articles of War, codified 
in 10 United States Code 1489. It makes almost 
no change in that article, except to recognize the 
fact that there is no longer a “law member,” 
but rather a “law officer,” who, as in the case 
of the law member under present Army pro- 
cedure, will be subject to challenge only for 
cause; and except to give the peremptory chal- 


lenge to each accused rather than each side, as 
noted above, 

The right of challenge in Army trials has long 
been a matter of statutory authority. The 
predecessor of article 18 of the Articles of War 
was old article 71, first made the subject of ex- 
press enactment by the act of April 10, 1806 (2 


Stat. 368). Thus, for almost a century and a 
half, Congress has evidenced the legislative will 
that this fundamental safeguard of the rights 
of an accused shall be a mandatory feature of 
the Army courts-martial procedure. 

Challenges occur relatively infrequently in 
court-martial trials. Ina review by this writer 
of several hundred general courts-martial rec- 
ords, only two were encountered in which chal- 
lenges were made—both times by defense coun- 
sel. An informal check with the Army Judge 
Advocate General’s Office indicates that their oc- 
currence in Army trials is similarly infrequent. 
The incidence of peremptory challenges is ac- 
tually rare. But this does not alter the funda- 
mental importance of the right of challenge in 
any democratic system of government. 


FEBRUARY 1951 


¢ 


The way one commentator sees it : 

The failure of the Code to make any substan- 
tial change in the right of challenge has been 
the subject of criticism, particularly the absence 
of anything corresponding to the challenge to, 
the array—to the court as a whole—in civil 
courts. One commentator (note, (1949), 62 
Harv. L. Rev. 1380) has put it this way: “Al- 
though under existing military law the grounds 
of challenge for cause approximate those recog- 
nized by civil courts in disqualifying jurors, a 
court-martial prejudiced in a particular case can 
proceed to find itself qualified by rejecting all 
challenges to individuals. Thus the challenge 
for cause can at present have little effect in 
minimizing the dangers arising out of the power 
of the commanding officer to appoint the court. 
Moreover, no service provides any method anal- 
ogous to the challenge to the array for challeng- 
ing the entire court, and only the Articles of War 
allow a peremptory challenge. Except for ex- 
tending to the Navy the right to challenge one 
member peremptorily, the new Code makes no 
change in the present system of challenges. 
Even if service needs make it impractical to 
place the convening power outside the chain of 
command, the danger of partiality might be 
lessened by having someone other than the mem- 
bers of the court—probably the law officer who 
under the Code rules on other matters of law— > 
rule on challenges for cause, and by providing 
a method for challenging the entire court.” 

This suggestion as to the law officer seems so 
sound that it should receive strong support 
whenever the Code, after a period of trial, be- 
comes the subject of amendment. 

Practical aspects of using the challenge 

The seeming relative unimportance, because 
of its infrequency, of the challenge, should not 
cause defense counsel to lose sight of its funda- 
mental protective value to an accused in an in- 
dividual case. But it is a weapon to be used 
with discretion, of course. An accused may 
be prejudiced, psychologically at least, by the 
indiscriminate invocation of challenges where 
it is obvious that no ground for challenge even 
remotely exists. In one of the reviewed cases 
referred to above, an accused was represented 
by civilian counsel. Meticulously adhering to 
Naval Courts and Boards, he began with the 
junior member of the court and pontifically chal- 

(Continued on page 24) 
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PROVING KNOWLEDGE OF LOCAL ORDERS 


By LCDR MITCHELL K. DISNEY, USN 
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There is no sure-fire formula to follow when 
it comes to proving knowledge of a local 
order or regulation. 

There are, however, many approaches you 
should avoid if you want to succeed in your 
proof. 

To introduce you to some of these, and to 
give you a broad understanding of the whole 
problem, the author examines and comments 
on several of the most pertinent and timely 
court-martial orders on the point that have 
been published to date. 





HERE ARE MANY CASES in the court- 

martial files of the Judge Advocate General 
that would have been good cases and perhaps 
merited a “well done” but for the fact that the 
judge advocate either was unable to show, or 
slipped up on showing, that the accused had 
knowledge—actual or constructive—of the local 
order or regulation that he was alleged to have 
violated. This article has been prepared to 
point out how some of the cases have heretofore 
fallen so that future ones may fall less fre- 
quently. 

For assistance in determining when it is nec- 
essary to prove knowledge of a local order or 
regulation on the part of the accused see the 
article entitled “Pleading and Proof of Regu- 
lations” in the September 1948 issue of the 
JAG JOURNAL, and section 4 of Naval Courts 
and Boards, as amended by Change No. 11, dated 


30 November 1949. This article will be limited . 


to the problem of how to prove (or how not to 
prove) such knowledge or notice, if and when 
such becomes necessary. 

To show merely that the order in question was 
in existence or effect is not enough. Court- 
Martial Orders 9, 1947, 273, and 10, 1945, 411 
are good examples of this. Just showing that 
the order was on file and available for inspection 
is, likewise, insufficient. Court-Martial Orders 
141, 1918, 25 and 11, 1945, 464 will bear me out 
on this point. Something more must be shown. 
Just how much depends upon the circumstances 
of the individual case. 
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Court-Martial Orders 3, 1946, 110; 9, 1948, 
276 and 5, 1949, 111 are cases where there was 
a little more done, but not enough. It was 
shown in those cases that copies of the orders in 
question were scattered here or there—in the 
engine room on the reference shelf, in the divi- 
sion office, in the MAA shack, or in the sergeant 
major’s office “available for all who desire to 
refer to it,” or “for the men to use at any 
time”—but still the holding of the Judge Ad- 
vocate General was “not sufficient” or words to 
that effect. However, it is submitted that, had 
it been shown that the accused had access to 
such publications over extended periods of time 
or that they had duties to read them, the con- 
victions of the violations might well have stood. 
Court-Martial Orders 10, 1945, 428 and 3, 1944, 
496 indicate that there were various sorts of 
verbal dissemination, such as at quarters, or 
over the public address system, but the cases 
still fell upon reaching the Office of the Judge 
Advocate General. Had there been showings 
that the orders in question had been read and 
that the accused were within earshot, the cases, 
undoubtedly, would have stood. 


Merely showing existence of order not enough 

Beyond this point will be considered somewhat 
more complicated cases, but still ones in which 
the conviction on the specification in question 
did not stick—because of either inability or 
oversight on the part of the judge advocate. 

In Court-Martial Order 2, 1944, 322 the judge 
advocate called three witnesses in an attempt to 
prove actual or constructive knowledge on the 
part of an officer: The first was the yeoman on 
duty at headquarters who distributed the order 
in question; next came a sergeant at the camp 
who testified that he received the order and di- 
rected that it be copied and posted on the bulle- 
tin boards; and then a private first class testified 
that he wasn’t sure of the date but that at some 
time he was directed to copy and post the order. 
The case further indicates that the order was 
possibly posted at some later date on a bulletin 
board for enlisted men. There was a conviction, 
but it didn’t stick—the Judge Advocate General 


JAG JOURNAL 


ruled 
isteme 
time. 
the 4 
not i 
suffie 
quest 
nizan 
show 
ona 
acces 
to re 


| diffe: 


Read 
In 
dene 
the | 
was 
the } 
ing ¢ 
tive 
It is 
cien 
was 
to tl 
publ 
place 
the 
case 
cuse 
in q 





rs ih ONG ary 


RS ruled: “Testimony merely showing the ex- length of service of the accused under the com- 
istence of an order, or that itis on file, oratsome | mand subsequent to the issuance of the order 
time had been posted on bulletin boards to which —_ would also be relevant.” 
the accused had no occasion to refer, and had In Court-Martial Order 10, 1948, 292, the ac- 
not in any other manner been published is not cused was the quartermaster of a Marine Di- 

1948, HM sufficient to prove publication of the order in _ vision at the time he was alleged to have violated 

‘e was fg question so as to charge the accused with cog- _the order in question. The judge advocate 

t was @ nizance thereof.” Obviously, had there been a _ showed that routine distribution lists were in 

lers in Sowing that the order in question was posted _ effect and that the accused was on such lists. It 

in ‘the #00 a bulletin board to which the officer had daily = was, however, not shown that the order was ac- 

e divi- @ access and which he would normally be expected _ tually distributed in accordance with such lists, 

rgeant fj to read, the case might easily have.turned out _nor was there a showing that the order was de- 

sire to § differently. livered personally to the accused or that it had 
it any come to his attention in any other manner. It 

e Ad- f ; was also shown that the office of the accused was 

ne to In: Court-Martial Order 1, 1945, 31 the evi- in a separate building from that in which the 

it, had dence indicated that an order was received by _ other division staff offices were located. Conse- 
ess to y © adjutant of the particular field depot and quently, the conviction fell. There was not suf- 

f time fq 2S Published by that command by posting on ficient evidence to. show that the accused re- 


whe Re 4 the bulletin boards of all companies and by read- —caived the order or should have known of its 
stood. 22 at three complete formations of the respec- — aontents. 


1944 tive sections or companies. This wasn’t enough. ssh di: Caaleaehila ee ical 
a of Bt is submitted that this would have been suffi- Use of “check and understand” sheets 
Plige cient had it been shown either that the accused The two latest court-martial orders on this 
5 pesdei: was present at the readings, or had daily access Subject, which are not yet published (GCM 
‘Judee fy °° the bulletin boards, but for the fact that the 170797, approved by the Office of SecNav on 2 
1°8© & publication in this case was shown to have taken | October 1950; and GCM 171924, approved on 
a al place some two weeks after the commission of _ 12 October 1950) are cases in which there were, 
; ; for: the alleged offense. There was nothing in the a8 it was termed in the latter case, “check and 
: ’ B case to show, as it must be shown, that the ac- understand” sheets. In other words, there was 
cused knew, or should have known, of the order an attempt to show that the accused, in each 
ough in question at the time of the alleged commission case, had actually read the order in question 
1ewhat # of the offense. and stated that he understood it by signing his 
which Court-Martial Order 8, 1947, 262 shows how ame on an acknowledgment or a certification 
1estion J careful you must be on the question of dates. to that effect. However, although this method 
lity or J It dealt with an alleged violation of an order that _ is considered to be coming close to a “fool-proof” 
te. prohibited having females in BOQ bedrooms on system, it was not enough in either case to 
> judge fH a certain base. Among other things, the court- Sustain the conviction. 
mpt to @ martial order says: “There was testimony to In the former case, the conviction did not 
on the & the effect that copies of the order had been Stick because (1) there was no showing that the 
nan on & posted in all rooms when the BOQ’s wereerected. signature was that of the accused (one witness 
e order @ It was also shown that a copy was in Room #100 said he was acquainted with the signature of 
e camp M subsequent to the commission of the alleged the accused, but he was not questioned as to 
and di- @ offense, but there was no evidence that it was | Whether or not the signature appearing on the 
e bulle- § so posted on the night in question.” Thiscourt- acknowledgment was in fact that of the ac- 
estified § martial order, in indicating what might have cused); and (2) that the acknowledgment was 
it some HH been acceptable evidence tending to prove con- not dated and that no other evidence in the 
- order. @ structive knowledge, sets forth: “Evidence indi- | record showed when it was made (so, even as- 
er was @ cating that the order was common knowledge, suming that the signature was that of the ac- 
oulletin posted on bulletin boards, published verbally, cused, it could well have been that it was placed 
viction, and other similar conditions, would be pertinent on the acknowledgment after the alleged 
reneral @ toward proving constructive knowledge. The offense). 
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The latter of these two cases was an alleged 
violation of a squadron memorandum prohibit- 
ing, among other things, alcoholic beverages 
in barracks. Because it is, at the time of this 
writing, the latest court-martial order on this 
subject, the reasoning for the conviction on the 
alleged violation falling is quoted in full for in- 
formation: 

“The order alleged to have been violated by 
the accused was Squadron Memorandum 49-48 
and this memorandum, undated, was one of a 
compilation of memorandums entitled ‘Compila- 
tion of Marine Transport Squadron One Fifty 
Two Memorandums.’ Such compilation was 
dated 1 January 1950 and was introduced into 
evidence in its entirety. 

“Section 4 (c), NC&B,. provides that naval 
personnel are not presumed to know local ship 
and station orders. It must be proved by compe- 
tent evidence that personnel had actual or con- 
structive knowledge of the contents of such. A 
witness for the prosecution testified that the 
squadron memorandum in question was issued 
in 1948 and was in effect at the time of the com- 
mission of the alleged offense. ‘Testimony show- 
ing, however, merely the existence of an order, 
or that it is on file, is not sufficient. Proof of due 
promulgation so as to charge the accused with 
actual or constructive knowledge of the contents 
of the local order is necessary. C. M. 0.’s 6, 
1949, 125; 5, 1949, 111; 9, 1948, 276. The only 
evidence which might tend to indicate actual or 
constructive knowledge by the accused was the 
introduction of an undated ‘check and under- 
stand’ sheet, the heading of which was ‘This 
is to certify that I have read and understand the 
following: Compilation of Squadron Memoran- 
dums,’ bearing the signature of the accused and 
others. A witness for the prosecution testified 
that he did not see the accused sign his name 
to the ‘check and understand’ sheet but that he 
could positively state that the accused signed 
it on 15 June 1949 because ‘I haven’t seen any 
man that came into the squadron that didn’t 
check in the same day and read the general 
orders.’ Assuming that the accused did sign 
the ‘check and understand’ sheet on 15 June 
1949, the compilation introduced into evidence 


which contains the squadron memorandum in 
question is dated 1 January 1950 so, it must be 
presumed, could not be the one that he is claimed 
to have indicated by his signature as checked 
and understood. Whatever compilation, if any, 
he may have read on 15 June 1949, there is no 
showing in the record that such compilation con- 
tained the squadron memorandum in question, 
and, therefore, there is not the requisite show- 
ing of actual or constructive knowledge on the 
part of the accused. On the other hand, if the 
‘check and understand’ sheet bearing the signa- 
tures of the accused and others did pertain to 
the compilation which was introduced into evi- 
dence, such signatures presumably were placed 
thereon after 1 January 1950, the date on the 
compilation itself, and therefore may easily 
have been subsequent to the time of the com- 
mission of the alleged offense. Accordingly, ac- 
tual or constructive knowledge on the part of the 
accused can not be shown by this alternative 
either. Nor was there any showing that said 
squadron memorandum was ever read at quar- 
ters in the presence of the accused or posted in 
conspicuous places or in any other manner duly 
promulgated .. .” 

T will more or less dispense with attempting 
to write a conclusion—or trying to set forth a 
“fool-proof” system—because each case must 
stand or fall on its own legs, and the evidence 
available will, of course, vary with the policy 
of the respective commands and the diligence of 
the respective judge advocates. However, when- 
ever it must be shown that the accused had 
actual or constructive knowledge of an order in 
question, the following might be well to bear in 
mind: Whenever the cognizance of the accused 
is alleged to have been because of verbal dis- 
semination, the accused must have heard the 
actual order or have been very likely to have 
heard it; whenever the cognizance of the ac- 
cused is alleged to have been by visual means, 
the accused must have seen the actual order or 
have been very likely to have seen it—and both 
cognizances must be shown to have been before 
the date of the commission of the alleged offense 
and not at some indefinite or later date. + 
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MILITARY CLAUSES IN LEASES 


By LCDR FRED J. MADRIGAN, USN 


Legal Office, Fifth Naval District 






If you think the lease you signed for your 
apartment will terminate automatically when 
you receive orders to another duty station, 
then it may literally pay you to read what the 
author has to say about the subject. 

For one thing, it is unlikely that the Soldiers’ 
and Sailors’ Civil Relief Act of 1940 would 
apply in any way to your lease. 

And, if you rely on the “notice to quit” 
statute of the State you are in, you may be 
legally bound to pay rent under your lease 
long after you leave town. 











HE LEGAL ASSISTANCE OFFICER in his 
everyday business aboard ship or at a sta- 
tion will find a large number of naval personnel 
making inquiry as to their rights and obliga- 
tions pertaining to their status as landlord or 
tenant—most frequently the latter. 

The purpose of this article is to deal with the 
problem of termination of a lease or tenancy by 
a serviceman-tenant who is transferred from 
his duty station prior to the expiration of his 
lease or tenancy. 

A serviceman who enters into a tenancy, re- 
gardless of its duration or type, is bound by the 
terms of the lease he signs or, where the lease or 
tenancy is silent on the element of termination, 
by the “notice to quit” statute of the state in 
which the tenancy was created. 

The only exception to this principle is found 
in the section of the Soldier's’ and Sailors’ Civil 
Relief Act of 1940, as amended, providing for 
the termination of certain leases made before 
entry in the military service of the United 
States... This section does not apply to written 











military service, which may be modified, termi- 
nated or canceled pursuant to written agree- 
ment of the parties.” 






agreements, including leases, executed during . 


Even at this late date, many servicemen are 
under the erroneous impression that any lease 
they enter into is immediately and automatically 
terminated by operation of law when they re- 
ceive transfer orders. 

In order to preclude such misunderstanding of 
the law, which usually results in a legal assist- 
ance problem, all personnel should be informed 
that in order to legally terminate a lease prior 
to the expiration date set forth in the terms of 
the lease, or provided for by statute, due to of- 
ficial transfer, express provision for this cir- 
cumstance should be made in the lease by inclu- 
sion of a so-called “military” clause. 

In many instances where a military clause is 
contained in a lease, the landlord, usually having 
the superior bargaining power, insists on a mili- 
tary clause substantially embodying the provi- 
sions of the applicable statute. 

For illustration, the applicable sections of the 
District of Columbia Code and the Code of Vir- 
ginia, 1950 are quoted below, together with typi- 
cal military clauses generally used, reflecting 
the statutory provisions. 

First, the District of Columbia Code: 


§ 45-902 Notices to quit—Month to month. 


A tenancy from month to month, or from quarter to 
quarter, may be terminated by a thirty days’ notice in 
writing from the landlord to the tenant to quit, or by 
such a notice from the tenant to the landlord of his inten- 
tion to quit, said notice to expire, in either case, on the 
day of the month from which such tenancy commenced 
torun. (March 8, 1901, 31 Stat. 1382, ch. 854, § 1219.) 


And here is the clause generally in use in the 
District: 


The parties agree that in the event the lessee (tenant) 
is officially ordered by the Navy Department to duty 
outside of Washington and the lessor (landlord) is duly 
notified thereof in writing by the lessee, then and in that 
event this lease shall cease and terminate thirty (30) 
days after the date when the next monthly payment of 
rental is due. 








1 Act of October 17, 1940, sec. 304; 56 Stat. 772; 50 U. S. C. (App) 534; 
L2NA, p. 3763, sec. 304. 
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2 Act of October 17, 1940, sec. 107; 56 Stat. 770; 50 U. S. C. (App) 517; 
LRNA, p. 3760, sec. 107. 
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The following is found in the Code of Vir- 
ginia, 1950: 

§ 55-222. Notice to terminate a tenancy; on whom 
served; when necessary.—A tenancy from year to year 
may be terminated by either party giving notice, in writ- 
ing; prior to the end of any year of the tenancy, for 
three months of his intention to terminate the same. A 
tenancy from month to month may be terminated by 
either party giving thirty days’ notice in writing, prior 
to the end of the month, of his intention to terminate the 
same. When such notice is to the tenant it may be served 
upon him or upon any one holding under him the leased 
premises, or any part thereof. When it is by the tenant 
it may be served upon any one who, at the time, owns the 
premises in whole or in part, or the agent of such owner, 
or according to the common law. This section shall not 
apply when, by special agreement, no notice is to be 
given; nor shall notice be necessary from or to a tenant 
whose term is to end at a certain time. 

This clause is typical in Virginia: 


In the event the lessee (tenant) is not in default under 
this lease and is transferred from the Hampton Roads 
area under official orders, the lessor (landlord) will 
cancel this lease thirty days after receipt of a written 
request for cancellation accompanied by a properly 
authenticated copy of said official orders. 

As a practical matter, especially in the case 
of lower pay grade personnel, military clauses 
in leases substantially embodying the statutory 
provisions amount merely to a restatement of 
the law that would apply if the lessee were silent 
on the element of termination, and in view of the 
relatively short notice accompanying transfer 
orders, may very well operate to the financial 
disadvantage of the serviceman. 

Using the typical District of Columbia clause 
above as an example, let’s take the case of Yoe- 
man Jones who rents an apartment in Washing- 
ton, D. C., on a month-to-month tenancy that 
runs from the first to the last day of the month. 
Assuming he has paid his rent on 1 December 
and then on 5 December receives official orders 
requiring him to report to Chicago, IIl., on 20 
December, Jones will be obliged to pay the rent 
to the end of January, even though he has long 
since departed and is paying rent at his new 
place of duty. In effect he will be paying double 
rent, unless the landlord in the District of 
Columbia rents the premises to someone else 
prior to 1 Fébruary, which he is neither obliged 
to do, nor has the legal right to do without the 
consent of Jones. 

A serviceman being subject to short notice of 
transfer, and a landlord being able in these 
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times to rent any reasonably desirable property 
in a matter of days—and sometimes in hours— 


it is safe to say that a military clause in a lease 
terminating the tenancy within a reasonable 
time after the receipt of official transfer orders 
by the serviceman, would not only not injure the 
landlord, but also, by precluding or minimizing 
financial loss to the serviceman-tenant, would 
actually operate as a contribution to national 
defense. 

Military clauses should be drafted to elimi- 
nate faulty notice arising from incorrect time of 
furnishing, computing and setting the termina- 
tion or day of quitting in a notice to quit. 
Where a military clause is drafted in the terms 
of a statute, the form and certainty of notice of 
termination may very well, if drafted by the 
untrained person, be legally insufficient. 

With the above thoughts in mind, the sample 
forms of military clauses you will find below are 
believed to be the most beneficial to the needs of 
the serviceman-tenant—they have been drafted 
for the information and convenience of acting 
legal officers who are not trained lawyers. The 
number of days notice to be used in the forms 
has been purposely left blank, since it is felt that 
such provision should be left to the negotiation 
and decision of the parties. While 30 days’ no- 
tice is generally standard, there is no legal rea- 
son why the amount of notice may not be agreed 
upon as 1 week, 10, 20, or 30 days. 

Many landlords use a form lease and military 
clause sponsored by their local real estate 
boards. These landlords might be reluctant to 
make any change until it becomes reasonably 
apparent that the suggested clauses are equit- 
able to both parties. To provide for such con- 
tingencies, the commanding officer, or his repre- 
sentative, should negotiate with the local real 
estate board with a view toward showing the 
landlords or the real estate board that the pro- 
visions of the sample forms, while beneficial to 
the serviceman, are actually equitable for both 
parties. 

The writer has observed that in many in- 
stances where personnel enter into leases con- 
taining a military clause, the landlord includes 
the condition that a copy of the transfer orders 
be furnished him, apparently to assure him that, 
in accordance with law, the termination is in 
good faith. It is possible that performance of 
such a condition could result in revelation of 
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military movements and thereby jeopardize 
security in time of emergency. 

To guard against such a contingency, the 
sample military clause forms include a provision 
that the landlord be furnished a certification by 





the tenant’s commanding officer, or other officer 
in authority, of the existence of permanent 
transfer orders, without disclosing destination, 
as evidence for the landlord that the notice of 
termination has been made in good faith. + 
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MILITARY CLAUSE—LONG FORM 

It is expressly understood and agreed that in the event 
the lessee (tenant), who is in the United States military 
service and presently stationed at 


































Such notice may be furnished by (registered) United 
States mail, addressed to the lessor at his address indi- 
cated herein, in which case the condition of notice shall 
begin on the date of posting in the mail. This clause 
does not apply to temporary duty orders. 

MILITARY CLAUSE—SHORT FORM 1 

In the event the lessee (tenant) is permanently trans- 
ferred from his present military station under official 
orders, the lessor (landlord) will cancel this lease -___. 
days after receipt of a written request from the lessee 
for cancellation, together with a certification from 
lessee’s commanding officer that such orders were issued. 
MILITARY CLAUSE—SHORT FORM 2 

The lessee (tenant) can cancel this lease upon receiv- 
ing official military orders that permanently transfer 
him from this vicinity by giving the lessor (landlord) 
eas days written notice of his intent to cancel. The 
lease will be cancelled as of the last day of the calendar 
month during which the notice to cancel is made effective. 

The tenant will furnish the landlord with a statement 
from his commanding officer certifying that such orders 
exist. 




























elimi- @ , receives orders 
ime of § from superior military authority directing his transfer 
rmina- @ from (his present ship, station or duty to a ship, station, 
) quit. place or duty more than --_-_- miles’ distant), he may, 
terms if he so elects, at any time thereafter terminate this 
9 lease and the term thereof,-on giving to the lessor 
tice of (landlord) ------ days notice in writing of his intention 
by the & so to do, together with evidence of said orders, and upon 
so doing, this lease and the term thereof shall terminate, 
ample expire and come to an end on the date fixed in such 
ow are notice as if said date were the date originally fixed in 
ode we this lease for the termination thereof. 

In the interest of national security, a statement signed 
rafted by the lessee’s commanding officer, or any other superior 
acting @ commissioned officer of the lessee’s service, certifying 

The @ the existence and tenor of said transfer orders shall be 
forms ~~ ong Ps the ee age oer of said 
It that orders, in lieu of furnishing a copy thereof. 
tiation 

b 
ys mn DIGESTS... 
al rea- 
agreed (Continued from page 2) 

were introduced into evidence by a judge advo- 
ilitary §j cate as part of the proof of specifications under 
estate @ the charges of negligence in obeying orders, and 
‘ant to | unauthorized absence. 
onably These copies had been certified as true by the 
equit- § Chief of Naval Personnel and bore the seal of 
h con- @ the Bureau of Naval Personnel. After they had 
repre- § been received in evidence, the judge advocate 
al rea] searched the documents and testified that the 
ng the Name of the accused did not appear anywhere 
le pro- on them. 
cial to Later, the court sustained a motion by the 
r both @ accused to strike the personnel diary. 

It was held: (1) that the properly certified 
ny in- § Copies were admissible and that the court erred 
S con- in sustaining the motion to strike of the accused ; 
cludes (2) that the copies were “sufficient evidence that 
orders something did not happen ;e. g., that the accused 
n that, did not report to the activity in question during 
1 is in the period which the diary” covered; and (3) 
nee of @ that the proof could have been accomplished 
ion of with equal effectiveness and much less trouble 
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if the officer who had had custody of the official 
records (see section 196 of Naval Courts and 
Boards) had made a written statement to the 
effect that he had searched his records diligently 
and had not found the name of the accused in 
them—this statement “would be equally admis- 
sible and carry the same evidentigry weight as 
copies of the records in question, where the pur- 
pose of the entry is to establish the absence of 
an entry.” . 


APPLICABILITY OF LABOR RELATIONS ACTS 


e A labor union sought to be recognized as 
collective bargaining agent for civilian em- 
ployees of a commissioned officers’ mess on the 
grounds that the mess was an employer within 
the meaning of federal and state labor relations 
acts. 

It was the opinion of the Judge Advocate Gen- 
eral that a commissioned officers’ mess is a Gov- 
ernmental instrumentality, and therefore not 
subject to the provisions of the National Labor 
Relations Act (which expressly excepts the 
United States as an “employer” for the pur- 
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poses of the act) ; nor to the provisions of any 
State labor relations act (in view of the Federal 
supremacy clause of the Constitution of the 
United States, which is construed to prohibit 
“any State from interfering with, impeding, or 
burdening the United States Government in 
carrying out its functions”). 


PERMIT TO OPERATE TAXICABS ON STATION 


e@ The commanding officer of a naval station 
sent identical letters to all of the leading taxicab 
companies in his area—letters that outlined 
various requirements and conditions that each 
company would have to agree to comply with be- 
fore it would be eligible to receive a blanket per- 
mit to operate its taxicabs on the station for the 
purpose of picking up or delivering passengers. 

Only one of the companies signed an agree- 
ment pursuant to this letter, and accordingly it 
was the only company to receive a permit. An- 
other company, which had received the letter but 
had failed to answer it, later wrote to the com- 
manding officer and charged discrimination in 
favor of the company that had received the 
permit. 

The Judge Advocate General cited several au- 
thorities to show that the commanding officer 
of a naval station has the power not only to 
regulate the operation of civilian vehicles on 
his station, but also to exclude them completely. 
Because of this, it was the opinion of the Judge 
Advocate General that there was no legal ob- 
jection to the agreement and permit that the 
commanding officer in this case had required. 
Further, since the requirements and conditions 
of the agreement were reasonable and not de- 
signed so that only one company could meet 
them, the charge of discrimination in favor of 
the company that had obtained the permit 
appeared to be wholly unfounded. <¢ 


CANDID LOOK... 


(Continued from page 8) 
trial. Although the argument is not the real 
trial of the case and is not the most important 
part of the trial, it is nonetheless an important 
segment and should not be neglected. 

When the judge advocate and defense counsel 
lucidly present, in their arguments, the perti- 
nent law, the facts brought out in the evidence, 
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and the contentions supporting their respective LE 
theories of the case, they assist the court in ar- 

riving at a just finding by thus delineating the # 
issues of law and fact to be decided by the court 
in its finding. It can therefore be said that well- 
planned and well-presented arguments are of 


Part o 


definite aid to the court and, in the larger§.. = 
analysis, to the administration of naval justice, _—— 
Code o 
In conclusion a 
ttentl 
If you have managed to stick with us up to coal 
here, you may now think that all persons doing § a'way: 
trial work in the Navy are ignorant, or lazy, or “— 
both ; that the reviewing officers in Washington * rj a 
are a group of hypercritical idealists without § Goa. 
any comprehension of the elements of military § a:ticle 
discipline or of the difficulties of administering re 
naval justice in the field; and that roughly 100 ~ =i 
percent of the records of proceedings of courts-§# Wh 
martial received in the JAG’s office contain fla- § section 
grant errors. Happily, that is not the case. The . 
majority of the cases are tried properly and § ....mé 
reflect competence on the part of both the judge § applic 
- advocate and defense counsel. The purpose of § servic 
this article has mostly been to set forth some of oa 
the more frequently occurring errors in the hope § which 
that light thrown upon these shoals in the sea § unwil 
of law will help legal navigators avoid them in § fu! t 
the future. ~— 
great 
CIVIL LIABILITIES... 
(Continued from page 9) 
narrows the litigation field. The Supreme [u 
Court (337 U. S. 49) had earlier held in the § 7 ;, 
Brooks case (reversing the Fourth Circuit) that § ..y, 
an administrator was entitled to effect recovery F 
for the death of an Army enlisted man killed by § - 
a War Department truck while the individual § tl 
was in a furlough status. The varying results, in t 
depending upon the status of the individuals of t 
involved, indicate the nature of future litiga- _ 
tion. In such cases, as was belatedly attempted -— 
before the Supreme Court, the effort will be di- Bi 
rected toward bringing the specific situation in- an 
volved within the ambit of the Brooks case. otal 
Counsel in the Feres case urged before the Su- reg 
preme Court that the occurrence of the alleged liti 
negligence in hospitals or at night in a barracks § j,.: 
produced a result akin to that arising out of ] 


the furlough status of the individual involved 
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LETTERS TO THE EDITOR « 





Part of AGN Lives On 


The notice inviting letters to the JouRNAL contained 
in the November 1950 issue prompts me to write this 
inquiry concerning a part of P. L. 506—the Uniform 
Code of Military Justice. 

Since my earliest midshipman days I have listened 
attentively to the publishing of the Articles for the 
Government of the Navy. The first three articles have 
always been most impressive and I have endeavored to 
obey them most scrupulously, taking pride that I was a 
member of a service whose first three commandments 
had to do with moral behavior and respect for Almighty 
God. Am I not right in my belief that these three 
articles are as old as the Navy? 

Now we are about to be governed by a Uniform Code 
under which all persons in all the services are to have 
tiie same obligations, rights, and privileges. 

Why, then, should subsections (c), (d), and (e) of 
section 7 of article 140 of the Code be applicable only 
to the naval service? I can see that these subsections 
have been lifted bodily from the Articles for the Gov- 
ernment of the Navy. But why were they not made 
applicable to our brother services? Can it be that our 
service is so ungodly that the Congress felt obliged to 
continue these provisions in written law? Or is it that 
the Congress, realizing the sentimental attachment 
which our service has for these provisions, and being 
unwilling to repeal them altogether, recognized (dread- 
ful thought) the futility of making them applicable to 
the other services? 

Enlightenment on this worrisome question will be 
greatly appreciated: 


FRANK A. MONROE, JR. 
CAPT, USN 
USS HAMUL (AD 20) 


[Attention is invited to the fact that section 
7 is not a part of the Uniform Code—it is the 
seventh section of Public Law 506 of the Eighty- 









first Congress. The Uniform Code is the first 
section of this law. 

_To answer the question raised, the following 
is quoted from page 35 of the Senate report on 
the bill that became Public Law 506: 

“Subsections (c), (d), and (e) refer to com- 
manders’ duties of example and correction, 
divine service, and reverent behavior. These 
are provisions which are of historical existence 
[sic] to the Navy and which the Navy desires 
to retain as statutory provisions.”—Ed.] 


Reversal of the Coplon Case 


In an article in the December 1950 issue of the 
JOURNAL, the Coplon case was discussed in the Criminal 
Law Notes in regard to wire tapping. 

The tenor of the above article indicates the ruling of 
the court was that a new trial would not be granted 
unless it was proven that evidence acquired by wire 
tapping was employed to bring about a conviction. 

It is my understanding that the lower court was over- 
ruled and that the defendant was granted a new trial. 
It would be interesting to know the line of reasoning 
followed by the higher court in its decision, if the 
decision to overrule in favor of a new trial was also 
based on wire tapping. 

In event an article is to be prepared on the ruling 
of the higher court I will be looking forward with inter- 
est to its publication. 

R. E. GOLDMAN 
LT, USN 
USS HENRICO (APA-45) 


[A summation of the court of appeals decision 
in the Coplon case will appear in the Criminal 
Law Notes section of an early issue of the JAG 
JOURNAL.—Ed. ] 





in the Brooks case. The Supreme Court opinion 
in the Feres case is predicated upon the issue 
of the right to recover for a service-connected 
injury however, and does not deal with the 
asserted distinctions. 

Litigation over the point of whether the 
Brooks or the later Feres case applies will un- 
doubtedly require much exploration into the 
status of the individual involved, the applicable 
regulations, and soon. Thus, the result of this 
litigation is a shift of the controlling point to 
be tested. 

Presenting equally serious problems is the 
pending litigation under the Public Vessels Act 
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by Civil Service merchant marine personnel em- 
ployed on MSTS vessels. There is no combat- 
ant exception in the Public Vessels Act (46 
U.S.C. A. 781, et seq.). The recently-enacted 
discovery rules permit the most far-sweeping 
exploration into the situation in litigation. 
Although the Public Vessels Act had been in 
existence since 1925, this litigation did not de- 
velop until the Supreme Court decided in the 
Porello case (1947 AMC 349) that “damages 
by a public vessel” included death to a stevedore 
working on the public vessel. The first case 
filed thereafter was a war situation, involving 
an Army vessel in a war area. The court has 





23 





. 


ordered that the Army investigation of the loss 
of the vessel in its war activities be produced. 
Broadly, and perhaps unappreciatedly, this 
means that decisions of military authorities 
(where civilian injuries or death occur) become 
subject to full exposition, review, and defense 
in civil litigation. Charges of negligence can 
be based on the most far-sweeping of concepts. 
The alternative to disclosure in many situations 
will be a concession of civil liability. 

Thus, while perhaps the full impact will not 
be realized until many such cases reach trial, 
the expanding concept of governmental civil 
liability poses a dilemma. Once an attempt is 
made to defend, there can be no limitation on 
the extent of disclosure. Each military opera- 
tion that has resulted in civil injury must be 
defended by the military at civil trials and justi- 
fied on the point of absence of negligence. This 
far-reaching and momentous result may place 
the military departments in the dilemma of 
disclosing and justifying their operations to 
an unintended or unexpected degree, or becom- 
ing, for all practical purposes, the insurers of 
civilian personnel—not on the basis of recover- 
able statutory benefits but on the measure of 
recoveries in civil litigation. ¢ 


CHALLENGES... 


(Continued from page 15) 


lenged him for having investigated the case and 
formed an opinion, and then proceeded to each 
other member up to the president of the court. 
From the answers given to their answers on 
voir dire, it was obvious that the members had 


never heard of either the case or the accused. 
This may not have affected the case at all-—- 
there was abundant evidence to support the 
finding of guilty—but it is at least conceivable 
that the court, after the challenges, viewed the 
accused’s position with a slightly jaundiced eye. 

The remarks of a well-known writer of the 
nineteenth .century (DeHart, Military Law, 
1846), on the tactical aspect of the use of the 
right of challenge are interesting and equally 
applicable today: “Courts-martial generaliy, in 
cases where the public service may not receive 
detriment by delay, or when there is a sufficient 
number to proceed with the trial, are not very, 
exact or critical in the consideration of the 
objections made to a member by a prisoner. It 
is supposed that even in cases where the prisoner 
labors under a misapprehension in regard to the 
facts objected to in the member, there should be 
the most liberal indulgence conceded that views 
of public duty would justify—and this not only 
in a spirit of sympathy for the painful condition 
of an accused person, but also from the con- 
sideration that in the breast of a challenged 
member, although the assigned causes may be 
founded merely in suspicion, there might be 
possibly inspired, to some extent, the very preju- 
dices, against the operation of which the 
prisoner was so solicitous to be protected.” 

We may tend to underestimate the import- 
ance of the challenge, and to fear the psychologi- 
cal dangers that might so easily flow from its 
use. But consider how precious such a right 
would have been to a Cardinal Mindszenty, or to 
any one else “tried” behind the Iron Curtain, 
had he had the right and been able to make its 
exercise effective! <¢ 
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